ACCOUNTS SETTLED. 2. An assignment by deed of all 
a bill is filed to impéach fo 
“a settled account on the ground 
‘of errorin the account, the er- 
om itively 
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403 


be 


“a debtor’s ch 





v Horne; 


in equity an assignment first in 
‘ paint of ime will prevail. ‘i 


Ak 


oses in a 

the benefit of one of his eredi- 
tors, will an ener that credit. 
or to claim money, not 
ceeds of such choses in action, 


i the 
br to anothoreroditcr. Jd 


‘| See Guarpraw snp Warp, 16, 


17, 18; 19—Execurors anp 


', ADMINISTRATORS 8. 


for, and pay over to the wards, 
oS rere and the defend- 
ants confessed what they called 
a partial 


judgment, when it was 
by the ‘that the 
plaintiffs’ claim 
should be referred to arbitra- 
tors, and their award: be made 
a rule of cou held, that 
a paper, returned by the arbi- 
trators, in which they made ‘ne 
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award upon the matters referred| would give a higher price. 
to them, but only a statement,| parties spoke of it as a sal 
from which it appeared that the price given was the fy 
they attempted to take the sep-| ue of the land. Held toatl 
arate accounts between the; agreement amounted only | 
guardian and his four wards ab; contract for the re-sale o 
initio, taking no ‘notice of the} and within two years, an 
partial judgment, and awarding| not constitute a mortgage. 
no sum definitively against the} King v Kin 

defendants, was a calculation |2. Instruments, cliberately. @ 
made to aid the court inits ul- cuted, professing to contai 
terior proceedings, rather than agreement of parties, m 
a definite award; and that a! _rectified in equity for frau 
bill could not be sustained in| mistake, but it must be q 
equity to give the plaintiffs the} clear proof. Harrison E 
benefit of itas an award. Cheek| ard, f 

v Davidson, 68 if 
: See Fravp—HuvusBanpD AW 
BASTARDS. Wire, 6, 7. 
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CONVERSION... 


BEQUESTS. | 
See Lecacres. . A testator by his will dey 
among other things, as fulloy 
BOND. “T leave all my lands anes 
See Jurtsprcrion, 8,-9, 10, 11,) away, to be sold at: 

19. twelve months te 
debts are paid, the reside’ 
CHARITIES. estate to be divided between m 
See Devise 4. wife, daughter, and son,” ai 

he appointed an executor & 
CHOSES IN ACTION. sell his latids befe D 
See Ass1anment—Corpora- |: ed,” and to execute his, il 
s TIONS. all respects, it was held tk 
testator intended a sale c 
CONTRACT. real estate at all events, eithé 
1. as intiff, by ids ehgdhnte to create a fund for the payme 
’ bargai in and sale, con-| of debts, in room of a part of f th 
vom tract set of land to the de. rsonal estate, or for a divis 
fendant. At the time of the ex- tween the wip neta nd 
ecution of the deed, the defen-| son; and that : 
dant agreed that the plaintiff Court, the fund is con ae da 
might have the land back, pro-} converted, owt and out, int 
vided he repaid the chase rsonality. Proctor v F 
money sip ge + two - 1 
years, or, could, within| 2. Held further, that wheres 
that time, sell it to one who! this case, the executor had 
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St iad cotd the lento, onde Count 


9 _ of Law had decided that he had 


‘no power to convey a title, 
i: as the 25 arama had 
od of the of the 

to the directions 

Feat the will, the heirs at law of 

% he takusoe etre but trustees for 
4, we purchaser, and should be 
to convey to him the 
title. Ibid. 
. land is directed by a tes- 
Stator to be converted out and 

_ out into personalty; the share of 
"the wife belongs, in the view of 
* a Court of Equity, to her hus- 
Demy as other personalty. Jbid. 


| CORPORATIONS. 
When a corporation is entte- 


re has 
e directed, the real pro- 


y 


’ the personal | property, as having 
5 no owner, to the sovereign 
the based of the public— 
choses in action such as 
&c. become extinct, be- 
there is then no one to de- 
the money, &c. Forv 
358 

visions of the 
v. St. c. 26, di- 
what proceedings may 
ad against Pane se in 


ely 


rye 
oie 
Ss 


<3 


Hifi 


by the limitation of its 
Ibid. 


Where a note was made pay- 
able to the Cashier of the State 


_* Bank, as trustee for the use and 








whom it 
- the bank 


. limitation, 
note could be . collected; i¢ was 
held that, although the cashier, 
pea x the legal title, might sue. 
the note and recover judg- 
me at law; yet, in equity the 
bank had the sole right to the 
money secured by the note, that 
this right became extinct on the 
dissolution of the ‘corporation, 
and that a-Coutrt of Equity, 
therefore, on application of the 
maker of the note, would grant 
a perpetual eyes against 
the collection of mere 


COSTS. 

. Where the allegations in the 
plaintiff’s bill, denied by the 
defendants, are not so support- 
ed by the proofs that the court — 
can decree in favor of the plain- 
tiff, yet if the defendants appear 
not to have been full and can- 
did in their. answers, but to 
have suppressed some facts 
which they feared might te 
in the plaintiff’s favor, the bill 
will be dismissed without costs. 
Grifin-v Pleasant, 152 

. A , who seeks an account 
and whose bill is dismissed on 
its merits, ought to bear the ex- 
a. of an unnecessary and 

arrassing re-examination of 
accounts, Shuft v a 


-|3. Where a bill makes unfound- 


ed charges of fraud, but the 
plaintiffs were infante,, when 
the matters, which tiie vill seeks 
to investigate, occurred, & they 
had an apparent cause for de- 





Harkey v Harkey, 
See Guarpran anp Warp, 20. 
JurispicTion, 1. 


DECREE. 
See Jurispiction, 12. 
DEED. 

1. Where a barginor executes a 
deed, absolute on its face, and 
asks a Court of Equity to de- 
clare it a mortgage, he must 

show that the real intent of the 
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8 Bat the form of the deed is not 
_eonclusive, T 


tb 
| 9, tinuing interest in the apparent 
vendor, or if what was called 


* DEVISE. 

_ 9, In ascertaining whether a deed 

Beene by Ane for a tract of|1. Where a testator, after giving 
» was intended to-bea full' to his wife tor life.a certain 
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lantation and negroes, directed 
. Hs a ubsequent clause that his 
estate together 
on his lands od phataion, 
(“not left to his wife”) for a par- 
ticular time, and that the pro- 
fits which had accrued during 
that time, should be divided 
between his daughter E. A. and 
his grandson J, 'T’. G.; and then 
in several distinct sections’ pro- 
ceeded to limit his estate, real 
and personal, in and among his 
family, upon the happening of 
certain contingencies; and then 
in another section devised and 
bequeathed as follows: “I fur- 
ther will, that at the death of 
my wife all that estate left her 
during her natural life, both re- 
al and personal, be equally di. 
vided between my daughter E. 
A. and -her children, and my 
grandson J. T’. G., provided he 
shall have attained the age of 
twenty one years, to them and 
their heirs forever,” i¢ was held, 
upon its appearing ~ that the 
daughter died without children 
in the lifetime of the tenant for 
life, but after the grandson had 
attained the age of twenty one 
years, that the remainder In the 

roperty given to the wife for 
ife, was not affected by any 


clause of the will but the Jast,. 


and that by that clause a moity 
of the remainder in the slaves 
vested in interest in the danght- 
er, either immediately upon the 
death of the testator, or, at least, 
upon the coming of age of the 
grandson, so that upon the death 
of the daughter, her husband 
was entitled to claim the same 
as ber administrator. McAlis- 
ter v Gilmore, 22 
2. A. devised as follows: “I give 


3. A. devised, 





\ < a . 
will and desire that all my chil. 
dren, those of my first wife, to ~ 
. and those of 


a 


bigest 
y equal 
as may 
the wil dee,d 
the three children of my firs 
wife will be at my death eit 
tled to the tract of land” 
which Inow live and wh 
valuable, it is my will and de- 
sire that my executors select 
three men, to value the 
said land on which I live, and 
then to value of my slaves, re 
maining after my wife’s shareis 
set off, a sufficient numbertobe 
equal in value to the said land, 
and that said slaves so valite 
be set apart by my exect 
and it is my will and desire tha 
they belong absolutely to m 
yo me Sa and Raine» hat 
they anid 
until iy .and F. si 
arrive at full age-and then t 
—— divided between the 
e testator, in a p ious pi 
of his will, had given to 
F. the remainder in two trae 
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of Jand, after the death of his 


widow; and the only other de- 

_ yise* in his will to any of his 
pasty was, that the rest of his 

nasi se all the residue of 
| yeaa: hile di- 

F oS on Mt Lie 

‘Waste. Held that, af 

e “the clause recited, the gp pa 


+ E ‘od F. took absolutely the 


so directed to be valued 
. allotted to them, indepen- 
‘ea ot what they were entitled 
to under the other clauses of the 
~ will, ee naga they 
* would thus obtain a basse por- 
_ — tion than the other c 
* v Paschall, 430 
q ra will, dated in 1838, de- 
a his slives to trustees, to be 
_ removed as soon as practicable 
to Africa and there settled in 


es ppd under the patron- 
and control of the American 


tion Society, with a 
“proviso, that in case any of the 
said slaves should tefies to be 
* $0 removed, the slaveso refusing 
should be sold and the proceeds 

~ of the sale should be added to 
~ the fund created for the remov- 
al and support of such slaves, 
‘as should be removed with their 

- consent. He'then devised as 
follows: “It is my will and de- 
- Sire that the Jand and planta- 
tion about three miles west of 
Raleigh and the several lots of 
banat = comprising my tan yard 

” establishment, i Sion with all 
my crop, stock of every kind, 
tation tools and carriages, 
implements for tanning and 
_. eurrying, household and 
‘ en furniture belongin to me at 
" the time of my death be sold by 


tion’ 
lishment 





itch-| “ 
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the said (Trustees) or the sur- 
vivor of them—and the proceeds 
Saves Bi shall cooeat 
to defray the expenses in- 
cidental to the removal of my 
slaves to some colony in Africa 
under the patronage and con- 
trol of the American’ Coloniza- 
, and for the estab- 
‘said slaves in such 
colony after their removal to 
the same.” The testator then 
devised all the residue of his es- 
tate in the State of North Caro- 
lina to the same trustees, for the 
urpose of erecting and endow- 
ing an Infirmary or Hospital 
for the sick and afflicted poor of 
the City of “Raleigh. It was 
held— First, that a stock of 
leather, which the testator had 
in his tanning establishment at 
the time of his death, passed un- 
der the clause devising certain 
property to be sold and the pro- 
to’ constitute a: fund for 

the removal and establishment 
of his slaves; Secondly, that not 
only so much of the fund 
provided by this clause as is 
necessary for the removal of 
the slaves, | the whole el 
is appropriated to their removal 
wed “whos to their comfortable 
settlement in Africa—and that 
none of it falls into the residu- 
um. Thirdly, thet this devise 
is good as a devise to a charita- 

ble pu , and it isnot a 

the policy of this State, to “per- 
mit the emancipation of slaves, 
vided they be removed and 
kept removed out of the 
State. Cameron v Commis- 





See Tenxanrror Lire. 
EVIDENCE. 


1, If a cause ta ge ag 
ing, u 
extihies: « dood is. filed 
as an exhibit is evidence. for 
the plaintiff, though it be not 
admitted in the answer. "White 
2, Whether te recsiptsof' wag. 
er a * 
cope Ree pote mat aber, 
are, after the death of the wag- 


for that 
y raise a 


er, and would 
be better evidence of the deli- 








showing that it was not embrac- 
ed in the settlement. Ibid 
6. An ex pa 
ment of money, made by the per- 
son who received it, and who 
died before the filing of the bill, 
‘ . if not admissible as testimony, 
- js admissible as his recetpi. 
Ibid. 
7. Where there are several co-de- 
. fendants in Equity, who havea 
common interest, the declara- 
- tion of one of them is evidence 
against the others. Griffin v 
. Pleasant, 152 
8. An answer directly responsive 
to the bill, is evidence for the 
. defendant. McDonald v Mc- 
Leod, 221 
9. There is no legal presumption, 
nor ought there to be an infer- 
ence in fact, fromthe mere cir- 
- cumstance of a person attesting 
‘ apaper writing as a witness, 
_. that such witness was aware of 
- the contents of the paper, and 
is therefore bound by it, when 
' it affects his interest. Plum- 
mer v Baskerville, 252 
10. The force of circumstantial 
evidence depends on the num- 
ber, tendency, agreement and 
conclusive nature of the cir- 
cumstances in themselves, 
. which may be adduced toestab- 
lish a conclusion, and also on 
the important fact that there are 
hot opposing circumstances, e- 
» qually undeniable, which are 
. imconsistent with that conclu- 
sion; and further, that‘nothing 
» in the party’s power appears to 
be withheld, which, it uc- 
ed, wonld show the facts on 
which the conelusiom is found- 
- ed to be different, or,authorise 
an opposite deduction from 


affidavit of the pay- 


them. Ibid. 
11. The answer of a defendant, 
directly responsive to the alle- 
ions and in ies of 

the bill, is evidence for him, 
which must stand, unless over- 
borne by the testimony of two 
witn or its equivalent. 
Lewis Vv. ‘ > - ; 290 
12. The plaintiff in Equity can- 


INDEX 


not read the deposition of one 
defendantagainst another, when 
ition it is pro- 
posed to read, has an interest to 
subject his co-defendant. Ibid. 
13. And the plaintiff cannot in 
an 
a 


he, whose 


case read the deposition of 
t, unless it has been 

taken under a special order of 
the court obtained for that pur- 
pose. Jbid. 
14. Examining a party is an e- 
quitable release to him as to the 
matter to which he is examin- 
ed. did. 
15. If the party examined be the 
one primarily liable to the plain- 
tiff, and the other defendant on- 
ly secondarily, the plaintiff ne- 
cessarily gives up his claim a- 
gainst both by the examination 
of the former. Ibid. 
16. Every decision of a competent 
court must be deemed to be ac- 
cording to the law and the truth 
of the case, until the contrary is 
shewn. ade v Dick, 13 
17. Where there is no allegation 
or interrogatory in the bill to 
which the defendant's answer 
is directly responsive, as when 
the defendant alleges a pay- 
ment, about which nothing is 
alleged or asked in the bill, the 
defendant’s answer is not evi- 
dence forhim. Jones v Jones, 

‘ | 332 
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18. Where the allegation of the 
plaintiff is, that his father gave 
to him, while he was yet a ten- 
der infant, by deed, by way of 
advancement, nearly all his pro- 
perty, real and personal, leaving 
scarcely anything for his own 
support or that of his wife, or of 
the children he might thereafter 
have, the praofs to support such 
an allegation, before it will re- 
ceive the countenance of the 
court, must be stringent and en- 
titled to full confidence. Par- 
ker v Hinson, 381 
19. When a surety sues a co-sure- 
_ ty, who has guaranteed him, 
for the whole amount of a debt, 
which the former has paid for 
the principal, the principal is 
excluded from being a witness 
for the co-surety to prove a 
payment by himself to the sure- 
ty, who sues, on the ground of 
interest—for, in addition to his 
liability to either for the debt, he 
is also liable to the co-surety for 
the costs incurred in the suit 
- against him. Davidson v 
Woodruff, 467 


See Lecactes—Fravp, 8, 4— 
Deep—Practice, 4. 


EXCEPTIONS TO MAS- 
TER’S REPORT. 
See Practices, 1, 2, 3,9. 


XECUTORS AND ADMIN- 
ISTRATORS. 


1. Executors and Administrators 
‘ will not be held responsible for 
paying debts against their testa- 
tor’s or intestate’s estate, which 
they might have avoided, by 








INDEX. 


advertising for creditors under _ 
the act of 1789, (See 1 Rev. St, 
ch. 46, sec. 16, and ch. 65, seg) 
12,) and pleading the act in bar 
of their recovery, if the debts so 
paid were honestly due. Bat 
the executors and administra. 
tors ought in prudence to com- 
ply with the requisitions of the 
act; and if by failing to do's; 
they subject the estate to the 
payment of what it does not 
owe; they, and not the estate, 


shall bear the loss. ii 


v Maitland. 


2..If the executor of a surety fog 


a firm, upon the insolvencyot — 
a known partner, pay the 
he shall not be charged with it 
in account with his testatore 
estate, because of his not bring- 
inga suit for the recovery oftie 
debt against another person 
supposed to be a partner, where 
there is no reason to be 
lieve that the fact of that per- 
son’s being a partner could be 
established by proof; and more 
especially ought he not to, beso 
charged, where 7 sup 
rtner was eral 
a hecat og : Thid. 


3. Where it is shewn, that a part 


of the effects of an estate inven- 
toried by two co-executors, has — 
been wasted, and a part of the 
debts, which, by due diligence, 
might have been collected, has 
been lost to the estate, quere as 
to the extent of each executor’s 
liability? But where the debts 
are actually collected by one 
executor only, and the 

of the sales of the estate, whe- 
ther the sales were made by one 
or both of the executors, isTe . 





eeived by the same executor, ; 


and there is no waste unlegs it 
be from the misapplication by 
that executor of the funds thus 
ightfully in hishands, it is well 
settled that a devastavit by him 
shall not charge his companion 
who has not actively contribut- 
ed thereto. — Ibid. 
4. It must be a plain case of ne- 
glect ot duty, which makes an 
executor responsible for a loss, 
by holding on to stock in a 
steamboat company, boua fide, 
and in the exercise of his best 
judgment. Nothing more than 
periect honesty and reasonable 
diligence ought to be required 
. of trustees; and it would be a- 
gainst conscience to require of 
an executor an indemnity a- 
gainst his testator’s estate skar- 
ing in the loss which befell all, 
or nearly all, who adventured 
with him in the speculation. 
Ibid. 
5. Where a guardian died indebt- 
ed to his ward, and some years 
afterwards a judgment was re- 
covered against his executor for 
the amount, to satisfy which, 
the testator’s slaves weresold at 
aless price than they would 
have brought, had they been 
sold for the satisfaction of the 
debt soon after the testator’s 
death, i¢ was held, that the ex- 
ecutor, if he could be held re- 
sponsible at all for the unfore- 
seen and indirect calamity of a 
depreciation in the price of the 
slaves, could not be so -held, 
where no fraud was alleged or 
pretended, and it wasnot shown 
that he knew of the existence of 
the debt and the necessity for 
, the sale, before the matter of the 


INDEX. ‘il 
claim was put into the train. of 
judicial investigation, or that 
there was any delay in getting 
a decision upon the claim. 
Ibid 
6. An executor has an honest dis- 
cretion to plead, or not to plead, 
the statute of limitations toa 
claim against his testator’s es- 
tate, Ibid 
7. An administrator is entitled to 
call upon the personal repre- 
sentatives of a deceased co-ad- 
ministrator, where it appears 
there has been no settlement be- 
tween them, for an account of 
their joint administration, and 
for his proper share of the com- 
missions received by such co- 
administrator. Mofit v Mof- 
124 


’ 

. An executor or administrator 
cannot, according to the rules 
of equity, make a valid sale of 
the assets of his testator, as a 
security for, or in payment of 
his owndebts. Powell v Jones, 

337 
9. Where land was sold at public 
auction by. an executor under 
a power in the will, for half of 
its value, and the sale acquies- 
ed in, and made in accordanec 
with the feelings of those inter. 
ested, a bill cannot be support- 
ed to set aside the sale, when 
they become subsequently dis- 
satisfied. Spainhour v Wal- 
raven, 362 
See Leaacy, 16, 17—Surery— 
TIME. 
FRAUDS & FRAUDUMENT 
CONVEYANCES. 

1. A. sold to B. (of whom the de- 
fendants are heirs) a tract of 
land for a certain consideration, 
received the consideration, and 














12 


2, 


3. 





signed, sealed and delivered 
a deed for the land to B. ir. 
fee simnple. Before the deed 
was registered or proved, A. and 
B. rescinded theircontract. A. 
returned to B. the consideration 
he had received, and B. prom- 
ised to re-deliver the deed to him, 
but he did not doso. A, then 
sold the land to C. (the present 
plaintiff,) and made him a prop- 
er conveyance for it. B. dying 
soon after, his heirs caused the 
deed to him to be proved and 
registered, brought a suit, and 
ejected C. out of his possession. 
eld by the court that A. and 
B., before the deed was perfect- 
ed by probate and registration, 
had a right to rescind their con- 
tract; and that if, after this was 
done, B. or his heirs caused the 
deed to be proved and register- 
ed, it was a fraud upon A. orhis 
subsequent assignee, and that 
the heirs should stand as trus- 
tees for such assignee, and be 
compelled to convey to him 
their legal title. 
Love, v Belk 163 
Held also, that no proof of 
fraud or imposition on the part 
of C,, the assignee, in inducing 
A., the owner of the land to 
make the assignment, could be 
available to the defendants, the 
heirs of B., but that such proof 
could only be relevant in a suit 
between ©, the assignee, and 
A. the assignor or his heirs. 
Thid 
Held further, that although 
proof of the rescission of the 
contract between A. and B. had 
been offered and received in 
an action of ejectment between 
B. and C., yet that such proof 
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was not properly admissible on — 
such trial, at law, as it did pot — 
affect the legal title of B., but 
that in this court it was admis. — 
sible and relevant to shew a 
trust in B. or his heirs; and that 
therefore the verdict in” the 
ejectment suit was not a 
bar nor an estoppel to ‘the 
plaintiff in this court. 


4. A debtor, upon being applied to 


by a bona fide creditor, tote. 
cure him by a deed of trust on 
his property, refused to sedtire 
any part of the debt, unless the 
creditor would transfer one half 
toa trustee for the benefit of the 
debtor’s wife and children; and 
that the half so transferred 
should also be secured by such 
deed. The creditor, 
reluctantly, consented; © the 
transfer was made, and a deed 
of trust executed according 
such agreement. Held thatthis 
was tantamount to a reservation 
by the debtor himself, of @ 
much of his property for the use 
of his wife and children, and 
was therefore fraudulent and 
void as against other creditors, 
Kissam v Edmonson, 8 


5. Whether the trust in favor of 


the creditor for the one half of 
the debt retained to himselfis 
not also void, because of his be 
inga party to such ae 


uere? 


6. A conveyance, after marri 


by a debtor to his wife or 
dren, or in trust for them, # 
void against prior creditors; and 
that without regard to thé ® 
mount of the debt, or the ci 
cumstances of the party 

the conveyance. i 


7. Acreditor may, out of a det 
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See GuaRDIAN anpD Warp, 24— 


Where the plaintiff alleged that 


‘court, that to establish such a 


1, An ex parte order of the Coun- 


due to him or any property be- 
longing to him give a bounty 
coaive family of his debtor; but 
it must be a voluntary act, not 
coerced by the debtor, nor 
made the price of any favor or 
preference by the debtor to- 
wards such creditor. Ibid 


Jurispiction, 20—Part- 
NeRSHIP, 1—UuFTs. 


GIFTS. 


the testatorof the defendant had, 
in his last illness, made her a 
gift of abond, which was not 
endorsed, and that he had made 
this gitt in consideration of her 
nursing and attending to him, 
and also because of his former 
co-habitation with her; & where 
it appeared that, forsome months 
before his death, she had at- 
tended upon him, and had ac- 
cess to his papers, held, by the 


gift, the evidence must be full 
and satisfactory; and that the 
policy of the law, preventing 
raudulent testamentary dispo- 
sitions from being set up, would 
be frustrated, if such gifts were 
established upon vague, slender 
or doubtful evidence. In the 
present case, the court refused, 
upon the proofs, to decree for 
the plaintiff. Shirley vy White- 
head, 130} 
GUARDIAN AND WARD. 


ty Court, under the Act of As- 
sembly, (Rev. St. c. 54, s. 22,) 
allowing commissions to a guar- 
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13 
tonv Erwin, 136 


2. The jurisdiction of the County 


Court on the subject of commis- 
sion to guardians is not exclu- 
sive; but like other matters of 
account between guardians and 
wards, has always been exer- 
cised by the Courts ef ~—— 


3. Where a guardian had received 


nearly the whole of his wards’ 
estate in notes, made payable to 
him as guardian, by the admin- 
istrators of those of whom the 
wards were distributees, had 
held these notes until he resign- 
ed his guardianship after a pe- 
riod of six years, had collected 
but little interest on the notes, 
and had then paid them over to 
a succeeding guardian, held 
that two and a half. per cent. 
was an ample commission. Jbid 


4, Possibly there may be cases, 


in which, the office being trou- 
blesome, and the guardian faith- 
ful, and dying or giving up this 
office upon some necessity, the 
court may give to the former 
guardian a full commission, & 
also reasonable compensation 
to his successor. But the case 
ought to be’ remarkable in its 
circumstances to justify such a 
proceeding. Ibid 


5. In a suit in Equity against a 


guardian for an account, the al- 
lowance of commissions has al- 
ways been made in the first in- 
stance in that court, Ibid 


6. Guardian accounts, passed by 


a county court, have never been 
pleaded in bar to a suit in E- 
quity. ‘ Ibid 


dian, is not conclusive in a liti-;7, Commissions are @nly a com- 





gation between a ward and his 
guardian inthis court. Wal- 





nsation to the guardian for 
is time and trouble in manag- 
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ing his ward’s estate. Ibid 
8. On an ex parte proceeding be- 
fore a county court in a case of 
guardian accounts, an omission 
or unjust charge is evidence of 
surprise or imposition on the 
court. Ibid 
9. A guardian, who permits his 
female ward to marry under the 
age of fifteen years, cannot, for 
that reason, be held accountable 
as trustee for the wife, after the 
marriage, and after he has de- 
livered over the property to her 
husband. Shutt v Carloss, 232 
10. The guardianship ceased up- 
on the marriage, for the statute 
(Rev. St. c. 71. s. 7, and c, 34. 
8. 47,) does not declare such a 
marriage void, but only sub- 
jects the husband, upon convic- 
tion, to certain penalties, and 
to the loss ot his wife’s proper- 
Ibid 


ty. 
11. A guardian is not bound to 


have a marriage settlement 
made in favor ofhis temale ward 
under any circumstances, even 
when she has a large estate, and 
is about to marry a man of 
slender fortune. Ibid 
12. Nor is he answerable in pecu- 
niary damages for marrying his 
female ward “in disparage- 
ment.” Ibid 
13. Inequality of fortune never 
constituted “ disparagement.” 
Thereby was contemplated 
some personal or social defecé 
or disqualification, &c. Ibid 
14. An application by a guardian 
to a court for permission that 
his infant female ward should 
marry, is wholly unknown to 
our \ Ibid 
15. Compensation cannot be al- 
lowed, independent of his com- 
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missions, to a guardian: for his 
time and trouble, but these ‘are 
to be considered in fixing the 
quantum of his commissions, 


Ibid 
16. Where one takes, by assign. 
ment, a note, due and payable 
to the — of an infrnt, as 
ardian, and not in 
Sr diseba of any debe at tal 
mand due by the infant, he is 
held in equity to be answerable 
to the infant either for the note” 
or for the amount of it. Pog 
ell v Jones, 339 . 
17. And this assignee is thus.an- 
swerable to the an, 
the latter may 9 = ined a 
judgment against sureties 
on the guardian bond, embrac- 
ing this note—and though the 
said sureties have been in- 
demnified by the transfer, of — 
property in a deed of trust tose- 
cure them against loss. Jbid 
18. Where aman takes a bond by 
assignment from the guardian 
of an infant, the bond being pay- 
able to the assignor as guardi 
the assignee is considered in e 
quity as holding the bondin ~ 
trust for the infant, and must 
account for it accordingly. And 
the sureties on the guardian 
bond have. the same right, as 
the ward, when they have paid 
the surety money. They then 
stand in place of the ward, 
Foz v Alexander, 340 
19. A guardian of infants,having _ 
bonds payable to him, as guart- 
dian of the wards. transferred 
them without endorsement to 
one of his creditors, as a secu- 
rity for his own debt, and be- » 
came insolvent. Held that the 
assignee, having notice that the 
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debts belonged to the wards, ac- 
quired no right by the assign- 
ment, and a Court of Equity 
will restrain him from collect- 
ing the debts and compel the 
“debtor, who is made a party to 
the bill, to pay the amount to 
_the infants. Lockhart v oo 


awarded. against 
and the assignee. 
21. Guardians of lunatics are re- 
sponsible for compound interest 
_ in the same manner and to the 
_ game extent as guardians of in- 
fants; and s, &c. payable 


to them as guardians, bear com- 
pound interest in the same man- 
_mer-as bonds payable to the 
guardians of infants. “a 


v Long. 
92, Where a guardian purchases 


land of his ward, soon after he 
comes of age, at a grossly inade- 
quate price, the guardian having 


sought the purchase, and tak- |: 


ing advantage of the impru- 
dence and thonghtlessness of the 
young man, the contract will be 
rescinded in a Court of Equity, 
upon a bill filed. for that pur- 
poseagainst the guardian. Wil- 
liams v Powell, 460 
23. Between persons standing in 
that ps pee to each other, only 
fair and equal bargains ought 
‘tobe supported. hid 
24. Unequal contracts between a 
guardian and his late ward, just 
come of age, are set aside, upon 
aground of public utility, and 
to prevent fraud, not merely to 
redress it. Ibid 
See AwanpD—JurispictTion, 10. 
11.—Panrriss, l. 





4. A testator 
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HUSBAND AND WIFE. 


1, If a man marry a woman hav- 


ing an interest as nextof kin, in 
slaves bequeathed for life, and 
die after the death of the tenant 
for life, but before reducing the 
slavesinto possession, his wife, 
and not his re ntative, will 
be entitled tothem. Hardie v 
Cotton, 61 


2. Where real estate was devised 


in fee toa woman, who after- 
wards married, but it was direct- 
ed in the will that the posses- 
sion should be retained by A.,a 
third person, and the rents and 
profits received by him until a 
certain debt was paid, held that 
the interest of this sor 
could not be regarded as of a 
higher character than a term or 
chattel interest, that the 

sion of a termor is the seizen of 
him who hath the inheritance, 
and that in such a case, the wif 

having had issue born during 
the martiage, the husband is en- 
titled to be tenant by the curte- 
sy. Robertson v Stevens, 247 


3. A legacy given to a married 


woman, or a distributive share 
falling to her during coverture, 
and not received .by the hus- 
band, or disposed of by him in 
his life-time, survives to the wife. 
Poindezter v Blackburn, 286° 
ueathed in one 
clause of his will, as follows: 
“Having heretofore given and 
conveyed to my daughter Ann 
Davis, and her husband Edward 
Davis, a large and valuable real 
estate, besides sundry personal 
chattels, Ido now hereby con- 
firm the same. AndI do here- 
by devise to my son William 
Cain in trust for the separate 
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and sole use of my daughter 
Ann Davis and her children the 
sum of $4000, which sum of 
money shall be laid out by the 
said William, his heirs, execu- 
tors, &c. in such ways as he or 
they may deem best for my 
daughter Ann Davis and her 
children, and for their sole and 
separate use and benefit.” Af- 
ter giving to other persons some 
legacies of slaves, he again de- 
vises as follows: “All the rest of 
my slaves not before given or 
devised, I give and bequeath to 
my son William Cain, my son- 
in-law Willie P. Mangum, my 
daughter Polly Southerland, 
and my son William, in trust 
for my daughter Ann Davis and 
her children, to be equally di- 
vided between them share and 
share alike.” In a subsequent 
clause, after directing his debts, 
é&c. to be paid, he says: “And 
the balance remaining thereaf- 
ter, I give ard bequeath to my 
son William Cain, Willie P. 
Mangum, Polly Southerland, 
and to my son William, m trust 
Sor the sole and separate use 
of my daughter Ann Davis and 
her children, to be equally di- 
vided among them share and 
share alike.” The husband Ed- 
ward Davis claimed by virtue 
of his marital rights ail the in- 
terest bequeathed to his wife in 
theseseveral clauses. Held by 
the court that all the interest 
bequeathed to Ann Davis, the 
wife, in these clauses, was ¢o 
her sole and separate use, and 
that the husband was excluded, 
though if the second of the a- 
bove mentioned clauses had 
stood alone, the construction as 


ent. 
5. Though the intention in a 





to that would have been di 
Davis v Cain, ‘ ve ; 


vise toa wife to exclude the 
husband must not be'left toinm, 
fetence, but must be clearlyand 7 
unequivocally declared, * Jet 
when that intention is clearly 
ascertained by the court, it 

be carried intoexecution, thong 
the testator nify not have ¢ 
—— himself im tée 
an *”, . 


guage. ae? 
6. A husband and wife ‘hay 


parted and become afte; 
reconciled, cuenias hu 
by deed, conv ‘to Met 
eartain slaves, lands, é&e, 
trust that said Mebane shi 
hold the said land, slaves, 
to the use of Nancy, the 
for and during her natural 
and after her death, to the u 
of her children by the said Stee 
and the said Mebane, in exe 
tion of the trusts hereby in 
ed to be created, may lease 
the lands and hire out the 
aforesaid, and sell 
household and kitchen fur 
ture, stock of cattle, horses 
sheep, or any part thereol, 
place the money out at inte 
or apply the same towards 
maintenance of the'said N 
during her life; it being the & 


ject and intention of the 


Steel to settle in the hands¢ 
the said Mebane a decent mai 
tenance and support for 
wife Nancy over and above 
claims to dower, and to sectil 
an interest in the property 

said in remainder to the ¢ 
dren ofthe said Steel on 
body of the said Nancy be go 
ten.” Held that by this ¢ 
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vu 


itimated and 
‘and a a 
Cree. 
children 


“to all intents 
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ive. father of bas-| of the 
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directed an injunction to that 
effect. Wilcor v haa 


2. Where in an injunetion case 
there is a probability, from the 
facts stated in the i, and not 
denied by the answer, of the 
plaintiff’s sustaining his claim 


for relief, a motion to dissolve 
the injunction, upon the com- 
ing in of the answers, -onght 
granted, 


not to be Sherrill v 
Harrell, 195 
3. It is not proper to say, “the 
case be bait on to be heard up- 
on the bill, answer, exhibits, 
&c., it is ordered and decreed 
that the injunction be continu- 
ed until the hearing”—because 
here is an absurdity in terms, 
and a cause can ouly be heard 
when it is regularly set down 
Jor hearing, according to the 
course of the court. A motion 
to dissolve is a mere motion in 
the progress of the cause, pre- 

liminary to its hearing. 
Ibid. 


4, On a motion to dissolve an in- 


junction, usually the court can 
look at nothing but the answer 
and the exhibits filed and ad- 
mitted by the answer. If the 
facts and cireumstances, which 
make the plaintiff's case are de. 
nied; the injunction falls of 
course. Moorev Reed, 418 


5. The summary remedy on in- 
junction bonds, given by the 
actof Assembly, (1 Rev. St. .c. 
32, s. 13) upon the dissolution 
of the injunction, apply only in 
cases of injunctions to restrain 
executions on judgments at law. 
In other cases of injunction, the 

oper remedy is by a suit at 





common law on. the» 


36|6. After a bill and answer 


been filed. in court, it-is irre 
lar to grantan injunction in 
case upon a petition to aJ 
in vacation. If an injunet 
desired because of any. new 
ter arising, such matter, 

be diselassd by ®: uppler 


bill. 


See REMAINDER IN Sua ” 
INTEREST. _ 


Where one transaction betw 


two persons, becomes an. 
> account between ter 
sequence of their 

poe sg as prigcipal a 

ctor, and as such,.is 
of the operation of the statute ry 
limitations, by the acknowledg- — 
ment and promise of the fac 
tor to settle the account, inter — 
est cannot be claimed. on. the © 
first item, unless it can be} 
claimed on the transactions: 
tween the parties as prin 
and factor, and that cannot be ie 
done where there are circum- — 
stances of laches and unfairness | 
on the part of the principal — 
Under such circumstances, in- _ 
terest is allowable only from 
the time of bringing the suit, : 
McLin v McNamara, 6 . 
See GuaRDIAN AND WARD.) — 


INTERPLEADER. 


. A Sheriff, who has,seized 


erty se execution, W 

is clai other ons eal 
sides the defendant in the exe- | 
cution, cannot sustain a bill. im 
equity requiring these persons — 
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_ and the plaintiff and the defen- 
dant in the execution to inter- 
_. plead, so that their respective 
Me rights may be ascertained. 
 . Quinn v Green, , 229 
2 a bill of interpleader, the 
. plaintiff must always admit a 
title as against himself in all 
_, .thedefendants. A person can- 
not file such a bill, who is o- 
‘»bli to state, that, as to some 
of the defendants, he is a wrong- 
doer. Ibid 


JURISDICTION. 


-L. Ifa plaintiff in a suit at law be 
taxed with more costs than he 
‘is legally bound to pay, his 

. remedy is by a motion in the 

_ » court oflaw for a re-taxation 
ofthe costs; and he cannot, after 

neglecting to avail himself of 

this fainetby, have relief in e- 

quity. Wells v Goodbread, 9 

If an administrator be sued up- 

on notes and bonds of his intes- 

tate, pending an action previ- 
ously commenced against him 
upon a covenant of his intes- 
tate, he should plead the pen- 
dency of the action on the cove- 


2. 
“ 


nant, and that the assets would. 


be liable in the first instance to 

’ the recovery in that action, if 
effected; and no assets ‘ultra, 
And if he neglect to avail him- 

_. selfofsuch defence, he cannot 
afterwards have relief in equity. 

iC ye 3 Ibid 
‘ re a party has a plain 

' remedy at law and neglects to 
avail himself of it, he has no 
right-to ask relief in Equity. 
Ibid. 


4. The charge of “ill treatment ” 


by « wife against her husband 
is too to -be the founda- 
tion of a judicial sentence. 
Wilcoz v Wilcoz, 36 
5. Ita — tenant at will, = ten- 
ant from year to year, is 
under no mistake with regard 
to the nature of his title, make 
improvements and lay oat his 
money upon the estate without 
the request of his landlord, nei- 
ther he nor his creditor has 
any equity against the landlord 
fur such improvements. Pom- 
eroy v Lambeth, _ 65 
6. When one person stands by and 
induces another to lay out mon- 
ey upon his property, under a 
supposition that he has-a right, 
he will be bound by the facts, 
as he causes them to be under- 
stood. ER: Ibid 
7. If a note be lost, the acceptance 
of a_ negotiable instrament 
expressly in payment of it, a- 
mounts in law to a satisfaction, 
and may be:so pleaded, and the 
debt being thus extinct at law, 
there can be no. relief in equity 
upon the lost note. Smither- 
man. v Kidd, , 86 
8. Ifa bond be lost, whether the 
acceptance of a negotiable in 
strument under seal from the 
principal obligor, expressly in 
payment of it, be a satisfaction 
at law or not, the obligee can- 
not recover in equity, on the lost 
bond, against the principal ob- 
ligor or his surety, contrary to 
his agreement. Ibid 
9. 1f a vendor receive in payment 
for the sale of land, the bond 
of a third person made payable 








to himself, which is. afterwards 
altered by his assent so as to dee 





ae at law, he ere nen “2 
relief in equity against the ob-| - 
li 5 | although he was ignoran t 5 
of the legal efféct of altering 
the bond. Nor cam he; or his | 
assignee, who purchased: the } 
bond with fall knowledge of} 
the ym to it, hy 
prvi. : ietie: the 
pr who gave it in payment, | 
the made the al-| only compel the person: 
teration in the bond, and yepre-/ has the title and ' is) me 
sented it to begood. Ryanv) tioned in the decree, to ¢ ; 
Parker, 89| Proctor v Ferebee, 1 
10. Where it appeared from the/13. Where a plaintiff obtains” 
records of the courtthat A. B.| judgment at law, which 
was appointed guardianto©. D.} comes dormant, it is notex 
and gave bond with B. F. and} gary torevive it in orderto 
G. H. es his sureties, i¢ was held} ble him to apply toa court 
that the principal and sureties} ‘equity for: its aid, in pi 
intended to execute a guardian isfacti iudg 
bond in such form and sub- Long,» >) wl 
stance as would have been good | 14. It is generally necessary: te it 
at law, (notwithstanding the de-; _ sne an execution at Jaw, 
fendants in their answers deny} coming ‘into this’ court ‘for. 
such intention,) and that the} aid, ‘Ist, because, where the 
bond drafted bytheclerk (which} ject is to clear the title ofipn 
was afterwards declared tobe a} perty, alleged to be subject 
nullity at law) was drawn; execution, from incumbrances 
wrong, through the mistake or} dc. the execution must be 
ignorance of the clerk.  Ar-} sued, that it may create a li¢ 
mistead v Bozman, 117; on that specific property 
11. Jt was further held that this; that it may appear, from 
was a mistake of fact, and not} turn of nudlabona, that tt 
of law, and that as in this case,) fendant has no property 
the paper writing purporting to) can be reached by-an exec 
be a bond, had been dec at} atlaw.  Butno further | 
law a nullity, in consequence of} tion is necessary where the; de 
its being made payable to the! fendant has. been once t 
justices of the county, when} aca. sa., and discharged wu 
one of the obligors was himself| the insolvent debtors’s law; ail 
one of the justices, the ward| where he admits, in his 
_ for whose benefit: the bond was| to the bill,that he has nothit 
‘  jutended to be taken, had a| tangibie by an execution, 
right to call in this court apon| only choses in action held 
those who signed as sureties as/ — trust for him. a | 
well as upon the principal, and 15. A creditor, who hasa 


we 








‘ re ’ 
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-»¢laim, must establish it at law 
-s-and pursue the legal remedies, 

‘before he can ean ask the aid of this 
“out Ibid 


“fl + andy dealt with: Gunter v 
‘Thomas, 199 
41. That th the plaintiff entered. in- 
to his agreement to avoid a con- 
at law; that he was ig- 

norant of ‘the law, and was a- 
larmed by the defendant issuing 

inst hima writ of ne ezeat, 
‘when it does not that the 
© ‘defendant’ sued out that pro- 
“ess with’ an improper object, 
‘eonstitutes no nd for relie- 
*’ ‘ving him from a contract volun- 
tari y and deliberately entered 
’ into. Ibid 
18 The surety for an appeal, in 
action at law, fromthe coun- 


* 


ty to the Superior Court, can-| 


- “not have the case re-examined 

* jn a court of equity, upon: the 

- allegation that the verdict ‘and 
“judgment at law were unjast; 

unless it also 
_*“eoncert and collusion between 
“the plaintiff and cetendant at 
* Taw such unjust judgment was 

_”’ suffered, for the mere purpose of 
*’ chatging the surety, when the 
ye prince val was not really charge- 
oe 

ran 
aground upon which the de- 
“ fendant at law himself could 


| 


‘that by . appears 





| 


have had the t re-ex- 

amined in a Court of 
Piercy ¥ Piercy, 214 
pw the ty sey nea of a bond 

against ma 
make that defence at i ed 
can have no claim on that ac- 
Cout-of uty -Mowy ¢ 
rt uity, v 
Anderson, 411 - 
20.A creditor cannot in equity 
a Fag ee ee with frav- 
ulent ropert 
of his debtor, until rhe 6 : 
established his debt by a judg- 
ment at law, and endeavored 
by execution to satisfy that 
judgment. Peeples v eT 
14 
See Mistake—Awanp. 


LAPSE OF TIME. 


See Time—Limitarions, 
Sratvre or. 


1 sot A nin 
‘ vest in 
words: “I have one'bond on 
Joha, given the 3rd.of January, 
1837, for $300, I will and be- 
queath to my son. J. L’s chi'- 
ren,” will pess a bond on John 
for $300, dated the 
13th of Jamuary, 1837, where it 
from testimony dehors 
the will, that the testator had 
= the one bond. ae * 
King, 

2. Where a testatrix directed her 
negroes to be sold in families, 
not to but to persons 
purchasing for their. own. use, 
and “the money arising from the 


‘ 


sale” to be invested in bank « . 


stock, the interest. on the stock 
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to be paid two thirds to her sis- 
ter, and one third to her brother, 
during their lives, and then the 
stock to be paid to another per- 
son, it was held, that though 
there was no direction in the 
will to that effect, yet the testa- 
trix intended a sale of the ne- 
groes on acredit; that twelve 
months was a reasonable term 
of credit; that the interest on the 
purchase money accrued from 
the day of sale to the time of 
payment, was “money arisin 
from the sale,” to be inves 
with the principal in stock; and 
that the legatees of the interest 
on the stock, were not entitled 
to the interest accrued on the 
purchase before the investment. 
Stone v Hinton, 15 
3. A bequest of a slave to one for 
life, and, at the death of the ten- 
ant for life, to be sold or made 
free, if his conduct should, in 
the opinion of the tenant, “merit 
such a distinction,” will not give 
to the legatee a larger estate than 
for life, at Ibid 
4. Where g testatrix in her will, 
thed certain bank stock 
to her nephew, G. D., and in a 
codicil declared as follows: “I 
desire that, in case the education 
and tuition of G. D. is withheld 
from me, not having confidence 
in those that now direct his 
ways, I give the bank stock be- 
fore named and disposed of, to 
be divided between the said G. 
D., 8. E. D. and E. M. D.;” and 
it appeared that the testatrix did 
+ not have the direction or con- 
trol of the education and tuition 
of her n w G.D., from a 
_ time anterior to the making of 
her will to her death, it was 








held, that the contingeney | 

ioned in. the codicil. had f 
pened, upon which the st 
was to be divided between G, 
and the two other named 
tees. 


5. Where a testator bequeath 


all his personal propetty.to| 
four children, A-, B., C. and. 
to be equally divided betwe 
them, when his son A. arriy 
to the age of twenty-one. ye 
“and if one or two. or thie 
should die under age, or w, 
out lawful issue, for all th 

rty to go to the surviving 

r ever;” it was held, that 
the death of D., a daughter, 
fore her arrival at full age, 6 
after A. had attained twenty. 
years old, her share wop) 
over to her brothers.then lig 
and that neither the childo 
sister who had died after at 
ing full age, nor the next 


Rd 
. 


ae 
j 


‘ ofthe testator, was enti 


any partofit. Gregory v Bea 


oy. : 
. Where a testatrix bequ 


“that all the balance of 


_ perty shall, be divided beta 


G., A. N., M. F, and A, am 
I. A. B. to draw one share; 
M. and N. H. to draw one share, 
it was held, that the ' 
intended the residuum of her 
property should be divided 
five equal shares, of which. 
share was to go to the two Bis, 
and one other share to the twat 
H.’s; and the three remaini 
shares to the three other na 
legatees: and it was furthe 
held, that I. A. B., one of thelé 
gatees, having died before: 


' testatrix, his moiety of a 


lapsed and went to the next of 
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| -ukin of thie. testatrix; because all 


‘the legatees, whether taking 


_ hole shares or moieties of 


+4 
_ «Nelson v Moone, 


€ 
4 
A 


slaves and the’ pro 


a 
property exclusively. 


“| 


. shares, would have been, if they 
had lived, not joint tenants, but 
tenants incommon of the 7 
1 
7. A bequest, for emancipation 
jor to the act of 1830, 1 Rev. 

t. c. 111,s. 57; *s inoperative, 

as is also a bequest of property, 
tothe slaves directed to be e- 
mancipated, and if there be no 
residuary clause in the will, the 
rty * be- 
queathed to — wi prone an 
-undisposed surplus, a 
. fund for the satisfaction of the 
. testator’s debts and general le- 


___ gacies, unless there be an ex- 
_, emption of the residue, or the 


__ charge be fixed, by plain words 


or as plain implication, on other 
White 
v 45 
8, A bequest for certain slaves to 
be emancipated, after the death 
ofthe testator’s wife, does not 
give to the wife an estate for 
life, by implication, in the slaves; 
and #¢ seems that the doctrine 
that a gift by will to A. after the 
death of B., is a gift for life to 
B. by implication, does not, un- 
der any circumstances, apply to 
personal chattels. Ibid 
9. It is a general rule that specific 
legacies do not abate with, or 
contribute to, general legacies; 
but if a general legacy be ex- 
— charged upon a specific 

, itis otherwise; or if a ge- 

- neral legacy be given, and there 
- never was any fund to pay it, 
except the specific legacies, ow- 


«Ing to the fact that every thing 


is given away specifically, then 





akin 
el out ofthe personal estate, al- 
poy iy » besa, . 


10. Where a testator, after giving 
his manor plantation to his son, 
palpi ik gp ged a 

t daughters, idi 
that all the lands otibaba 
ted, pom his n hired a 
until his you ; 
came fifteen ses rey that 
his children should “be educat- 
ed and boarded outof the estate,” 
proceeded as follows:. “I like- 
wise will, that at the time my 
youngest daughter S, 'T’. arrives 
to the age of fifteen years, all 


my negroes, money and 

athe couene, shall be divided 
tween all my children. In case 
any of my children should be 
married before S.'T. arrives at 
fifteen years of age,then my will 
is, that his or her board shall be 
stopped, and no further charge 
be paid for him or her until 8. 
T. arrives to fifteen, when he-or 
she shall receive his or her pro-_ 
portionable part; i¢washeldthat 
the legacies to the children were 
not vested, but contingent u 
their living to the period w 
the testator’s youngest daughter 
should arrive to rg of fif- 
teen years, or, in~ case of her 
death, to the time when she 
would have arrived at that 
had she lived, and. that . only 
those of the children who were 
alive at that period, could take. 
Anderson vy Felton, 55 





wife for life his manor planta- 


tion and certain slaves, and gave 


to each of his children specific 


legacies of slaves, and directed’ 


“ail the negroes which he had 
given away or lent,” and also 
“all those whith lie had not gi- 
ven away,” to be kept on his 
lands and worked upon certain 

ified terms, and added, “as 


my children shall come’ to the]: 
age of twenty-one years, or mar-| 


ry, it is my desire that they shall 


have the legacies already given |" 
away,” and then srecellel as |’ 


follows: “It is my will that my 
wife peg rain shall have the 
use of my plantation lying on 
Roanoke, ontil the pace 1008 
and if my wife should die be- 
fore that time, it is my desire 
that an equal division of all my 
estate that is not given away 
should take place among my 
children then living at my wife’s 


death or the time above stated, 


that is, land, megroes,” &c; it 
was held, that as the wife and 
children all survived the year 
1808, if a last my of the 
will u negroes 
lent te the wile for life, the le- 
gacies of the remainder in them 
to the children, vested at that 
period; but i¢ was further held, 


that the clause in question, in| 


the events which happened, did 
not operate upon those negroes; 
that there was an intestacy as 
to them, and they vested in the 





under the will, among the oh 
dren then living.  Hlanéie 


13. ‘Where a testator, after, zivi 


several pecuniary ‘legacies, 


perty -of every 
should be ‘sold, and the 
der of the monies drisir 


* paid over to the 


legatees as $0 
as collected,” #¢ was he 
the testator “had, and of whi 


No particularmention was tint 
in his will, were, after thé pa 
ment of his debts, to be appli 
in d of the general 
gacies; and that the latter we 
not to be paid exclusivély 6 
_ of the sales of the negroes, ste 
é&c.; the remainder of w 

was piven to ELL. B om 


14. Where a testator bequeath 
certain legacies to trustees’ 1 
the sole and separate use oft 
daughter and her children,’ 
was held that, on the } 
the testator, each of these ¢ 
dren took an immediate. eq 
interest with their motherint 
legacies so bequeathed. Da 





INDEX 


” Xs ‘ on 
1b A of “twenty five 
shares of the capital stock of the 
State Bank of North Carolina,” 
the testator owning at the time 
* that number st in the 
bank, is a general, not a specif- 
ic aT the testator had 
_ said “*my twenty five shares 
é&c.” the legacy would have 
16. A testator devised as follows : 


; ih 
one thousand dollars during her 
life, and after her death to go to 
his children. The. wife pur- 

- chased negroes with this mon- 


ey, and they greatly increased | 


in value. that the clil- 
dren, the remainder-men, had 
no right or interest whatever 
im these negroes, but that they 
belonged absolutely to the wife. 


The remainder-men had only |’ 


aright to the thousand dollars 
after the death of the wife, Up- 
on a bill stating that this sum 
could only be raised out of the 
negroes, the court would, du- 


that they should be held asa 
security for the capital sum. 
White v. White 441 
See Parties, 1—Davise<Sive: 
BAND AND Wire, 3, 4. 


LIEN. ~ 


See Venpor anv VENDE 
Purcuaser, 2. 


LIMITATIONS, STATUTES 


BE, 2— 


1, Where the bar of the statute 
of limitations against an ac- 
count of ten standing is 
repelled by an admission that 
the account is open, and a prom- 
ise to settle it, the’ length of 
time will not, of itself, operate 
as a bar; but if may, connected 
with other circumstances, be 
sufficient to induce the court to 
require evidence of the claim so 


upon him for a sett ac- 
knowledged that the account 
was open, and promised to set- 
it, tt was held that the sale of 
the furniture was not an isola- 
ted transaction, which would be 
barred by the statute of limita- 
tions, but formed an item in the 
account when the parties pro- 
ceeded in their other deali 





D 





3. The proper construction of the 


act of 1715, limiting claims a-| | 


See Huspanp AND Wore 


gainst deceased persons’ estates, 
(1 Rev. St.-c. 65, s, 11,) is that 
the seven yenrs do not begi 


- run, on the death of the in 0 


unless there be a creditor who 
has a right at that time to claim 
his debt or demand. If the 
debt or demand is not then due, 
the seven years do not begin to 
run, Armistead Vv cme, 


’ See Exucutors & ADMINISTRA- 
rors, 6—Time, 


LUNATICS, 


See Guarnpran & Warp, 21— 
Parris, 6, 


MARRIAGE SEP TMEMENT. 


Where, under @ marriage settle- 
ment, the property of the wife 
was conveyed to a trustee up- 
on: trust, “to pay to, or to, au- 
thorise and empower the hus- 
band to take and receive from 
time. to time, duriag his life, 
as the husband of his said wife 
and not. longer, me after he 
shall. so cease to be, the intesest, 
profits, and annual prooduce of, 
the said property, to and for his 
own use, and that of his said 
wife, but so that the same is in 
no wise to be subject to his 
debts,” it was held that the 
wife was entitled to a decent 
support and maintenance out]. 








TAKE, 
MASTER'S REPORT. 


wes 


See Practice. 
MISTAKE. 
A woman. previous to her first 


marriage, had settled to her 
sole and separate use certain — 
negro slaves; her first husband — 
died; the widow magtied aise 
ond time, and her second bet: 
band, having had possess 

the ald talon slaves, shortly after 
wards died i 


i 


one child: the widow, engl | 


bout to marry a third husband, — 
Tee ego settlement, imprston aod 


pee 

creer yey are 
i nage eure et 
arate use in the first 


settlement, continued hers, noe 


withstanding her second mam — 


riage, and would continue to — 


her separate use during: her — 
third mar settled - upon 
her son by second maf- - 


riage all her distributive share : 
of his father’s estate. These — 
negroes and the distributive — 


88 as she then ——- it 
to te, constituted nearly all 


her property. After her third’ 


marriage, it being 


by the Supreme Court, that ~ 





- L. Teo determine whether a bill is 


his 

her 

relief. Jt was held by the court 
that they were entitled to re- 
lief on the ground of mistake, 
but to what specific relief the 
court would not now say, as the 
case came before them upon a 
demurrer to the plaintiffs’ bill. 
Watson v Coz, 389 
See Jurispicrion, 10, 11. 


MORTGAGE. 


See ners arene 1, 3, 7, 


MULTIFARIOUSNESS. 


multifarious the enquiry is not 
whether each party is connect- 
ed with every. branch of the 
cause, but whether the bill seeks 
relief in respect of matters, 
which are in their nature sepa- 
rate and distinct. A bill is not 
_ multifarious, whereall the plain- 

tiffs have an interest.on one side, 
and all the defendants havea 
common interest on the other, 
in the decision of the main mat- 
ter of controversy. Robertson 
v Stevens, 247 
2. A bill, im which several defen- 
dants are charged, is not multi- 








farious, when the object of the 
bill is single im respect to the 
transaction out of which it ari- 
ses, to the subject matter and to 
the. relief; and when, though 
each defendant is not connected 





with the subject of dispute in 


PARTIES. 2 
1. A suit in equity for a legacy 
due to minors, must be b t 
in their name, and not in that 


—_— an snumotion 
against its collection, al- 
sobe a party. Simpson ny tod 

ll 


2, It is not necessary to have the 


personal representatives of one, 
originally sible as a sure- 
ty a party-defendant, when 
ere is now no living repe- 
sentative, and when the defen- 
dants in their answeradmit that 
they have received, as heirs, le- 
gatees or distri ‘all the 
property of the deceased, and 
submit to aecount for it, it they 
are liable at all, Armistead v 
* 17 


Bozman, . 
3. Where a bill is filed against 


one of the sureties to a guardian 
bond to recover an amount dne 
by the defalcation of the guar- 
me upon the ground that the 
ond spymee on te nial 
it appears on the pleadi 
that the principal avr ot 
solvent, and has no nal re- 
presentative, it is no objection 
to the bill that a personal repre- 
sentative of the principal is not 
made a party defendant. 7 


v Jenkins, 
4. Nor ist any objection that the 





_. 2. Where a bill is filed for the set- 


other surety is not made 
ty, when it is c 
appears, that he is 
i iines of the court. Ibid 
5. ordinary practice of Courts 
of Eqnity, where one ot several 
parties is out of the jurisdiction 
and the others within it, is to 
charge the fact in the bill that 
’ - guch person is out of the juris- 
diction, and then to 
the other parties; and this 
practice is not changed in our 
courts by the operation of the 
Act of Assembly, 1 Rev. St. c. 
32. sec. 4. Ibid 
6. A suit in equity to recover what 
bel to a lunatic, may’ be 
bronght either in the name of| 
the guardian or committee, or 
in the name of the lunatic 
guardian or committee. 


v Burney 
See Practice, 7. 


PARTNERSHIP. 

. A bill filed bya creditor, charg- 
ing that his debtor was a part- 
ner in a particular firm, and 
that he had purchased his deb- 
tor’s interest therein, under an 
execution against him, and call- 
ing for an account of the part- 
nership, cannot be sustained up- 
on proof merely of a fraudulent 
sale or transfer of some of the 


148 


ods to the firm by the debtor, | 


use such sale or transfer 
 willnot make him a partner 
therein. Shepherd v Truitt, 33 


tlemient of co-partnership ac- 
counts, and a reference is made 
to the master to state accounts, 
Le has aright to examine into 


atid 50 


ond the} — 





and report the existence and the 
terms of the co-partnership, for ! 


r /) 
Hi ates 
/ . ae , 
7 ws . — gts 
« : if 
ai aa 
Pe Ee 
oe oe 


F 
= 


arts 


& 


A 


a 
‘ vidend of the profits, this is’ 


admission of a co-partnership. q 
4. When in aco-partnershipthere 
is no specific agreement as to — 
the division of losses 4 


B 


eo 4 
5. It seems that, without some ex- 


pate in the profits. & 
See Execurors ann ApMminis- 
TRATORS, 2, 4, a 


PETITION TO RE-HEAR, 
1, As a petition to re-hear a canse 
does not per se stay p lings 
on the decree sought to be re 
heard, and when it is allowed, 
affords to the court an opportu- = @ 
nity of correcting anyinjusticeit — 
may inadvertently or erroneous- © : 
ly have committed, it is almost 
a matter of course, unless the 
application be un 
layed, not only to receive ape- — 
tition, but upon it to re-hearthe 
cause. Wilcor v Wilcox, 36 
2. It is proper for a court to refuse 
to re. a decree rendered 

consent, because it is, in tr .- 
the decree of the parties; butif — 
a decree be the finding ‘and 
jadgment of the court upon the 
bill, answer, proofs and exhibits 





in the :cause, an interlocutory 
order subsequently rendered by 
consent, upon the footing of that 
decree, will not prevent the im- 
peaching of the —— 


_. PLEADING. 


}. The plaintiff filed his bill al- 
Jeging that in a deed he ‘had 
-given to the defendant for a tract 
of land, he had yr mis- 
surprize, and ignorance, 
tate consideration, in- 
- - gerted a release for all the pur- 
chase money, when he had only 
received a part, and that the de- 
fendant had pleaded this release 
at law, and the plaintiff pra 
for a discovery and for relief on 
the grounds stated. To this bill 


the defendant pleaded in bar the| 


release itself. Held that this 
plea was not good, because nei- 
ther the plea nor an answer ac- 
it, denied the 

on which the plaintiff 

sought to be relieved from the 
release. , Crawley v Timber- 


2. The plaintiff alleges in his bill 
a contract which he ‘cannot 
prove; but the defendant in his 
answer sets forth a contract in 
relation to the same transaction, 
upon which the plaintiff might 
have had relief, if he had alleg- 
edit in his bill. Held, that the 
plaintiff cannot recover upon 
these admissions of the defen- 
dant, as. they show a contract 

' different from that for which he 

‘sought the aid of the Court of 
ity; especially where the 
t does not submit to 





- any decree. Herron v Cun- 
ningham, 376 


1. 1am exoeption be adeited 
. [fan exce i 
the o te dakabel to be well 
founded, the court will sustain 
it, without enquiring into the 
matter of it. Williams v Mait- 
land, 94 
2. ee sufficient reason nee over- 
ru an exception, that it is 
immaterial, whether sus- 
tained or disallowed, leads to no 
practical result. > Ibid 
3. A party cannot be permitted to 
insist on an exception, the sub- 
ject matter of which was dis- 
tinctly admitted before the mas- 
ter. : Ibid 
4, Where a case is set for hearing 
upon the bill, answers and ex- 
hibits, the court will. consider 
the exhibits as proof offered by 
consent, notwithstanding there 
is no replication to the answers, 
which the fact intended 
to be established by theexhibits. 
Armistead vy Bozman, 117 
It isa rule of the court, that, 
when a replication to an answer 
has been omitted by mistake, 
but when witnesses have been 
examined, the court will it 
a replication to be filed mwnc 
pro tunc. Ibid 
6. A report will not be re-commit- 
ted, in order to have an immate- 
terial matter explained, oease 
originally ordered by the refer- 
ence. Shutt v Carloss, . 232 
7. An answer cannot be put in for- 
a defendant by one who calls * 
himself his agent and attorney 
in fact, but who is not made a 
party by the bill. Palmer v 
Yarborough, - $10 


5. 





See Peritricn 


Re-near—In- 
JUNCTION—EVIDENCE—CosTs 
Mu.tTiraRiousNEss—PLEaApD- 
1nc—Parries, 5, 


PURCHASER. 


1. Where A. delivered to B., but 
without endorsing it, a bond for 
six hundred dollars, upon the 
contract of B. to support her du- 
ring her life, and educate her 
son, and A. remained but three 
months in B.’s family, when, 
from di ment with B.’s 
wife, A. left the family, a 
rently with B.’s consent, and 
B. never afterwards contribu- 
ted to the support of A., nor to 
the education of her son; held 
that B. could not, in conscience, 
claim to bea bona fide purcha- 
ser of the'bond, fora valuable 
consideration; and he was there- 
fore decreed to surrender the 
bond, or account for its value 
to the guardian of A., who had 
been subsequently declared a 
lunatic. Shaw v Burney, 
148 
2. When a party seeks to exempt 
himself from an equitable lien 
on land which he has purchas- 
ed, on the ground that he 
was a purchaser without notice, 
he must shew that he not only 
received a deed for the land, but 
that'he also paid the purchase 
money, before he had _notice of 
the lien or trust. Howlett v 
Thompson, 369 
See Conversion, 2—VEenpDoR«& 
Venvesg, |, 3. 


RELEASE. 
See Evipence, 14, 15—P.eap- 
1n@, 1, 








mainder, after the d | 
pone for life, the latter carinot 
compel the former to Biv a ’ 
rity for the forthcoming 


pon at naples hy 


life estate, yr 


ved of Feast: in ret Apr: 


der by some act, or cont 
ted A of the tenant for {if 
Sutton v Craddock, 


Lgoacizs. - 
RE-SALE. 


See Conrracrt, 1, 


SPECIFIC PERFOR 
1. Ifa bill be filed for the 


execution of an a 


the purchase of. land, sled 


to be evidenced by a 
memorandum, and the 
tion be not sustained . by. 
proof, the plaintff cannot, 
the prayer for general reli 


tain compensation. for i ; . 4 
ments upon the lands. "a : 


v Smith, 8S 


2. The specific execution of a — 


contract in Equity is a matter, 
not of absolute pa in ipa 
ty, but of soun 


the court. An agreement 
be carried into execution 


must be certain, fair andj 
all its parts. viel eee 





ss 


ance, but leave the party claim- 
ving: it to his legal remedy, Jba 


Ibid 
4, When the plaintiff arom in 
; iti rt to the defendant 


-a tract of land by the following 
tiption, viz. “ a tract of land 


and acres more or, 

by the lands of Shirly Tisdale 
Mrs. Sally Pope, Herod Dukes 
aad others,” for the sum of 2060 
dollars, and the defendant in 
-his answer alleged that the 
tract contained only six hun- 
dred acres and agreed to take 
the land upon a proportionate 
abatement of the price, and 
where it was apparent that both 
parties, at the time of the con- 
tract, supposed it contained 
1000 acres, the court held that 
if there was such a dispropor- 
tion in the quantity (the other 
description not being by metes 
and: bounds, nor either party 
practicing any imposition on 
the other,) the plaintiff could 
not have a decree for i 
performance, without a proper 
abatement in the price, and the 
matter was referred to the clerk 
and master to report on these 
facts, Ibid 


See Venwpor anp Venper 1. 








of the administrators, and the 
plea that ay Day fully admin- 
istered. was found in’their favor, 
this is af pads raed bill of th 
sureties. to subject this perty: 
when the edeaaleraton 0 not 
rely upon the verdict and judg- 
ment at law as a. defence, but 
admit in their answers that. the 
property in question was not 
considered by the jury in their 
pip gsi of —s Wheth- 
er verdict a judgment at 
law would have been a bar, but 
for these admissions, Quere? : 


Ibid 
3. Nor is it any objection to. the 


plaintiff’s recovery in this case, 
that they proceeded against the 
Jands, which proved insufficient 
to satisfy theirdemand. Ibid 


SURETY. 


Where a defendant appeals from 


the: County to .the Superior 





Court, and then dies, whereup- 
on the suit is revived against his 
executor or administrator, and 
the debt or demand established 
against the latter, but the plea 
of fully administered is found 
in his favor, the sureties for the 
appeal are bound for the a- 
mount of the debt or demand so 
ascertained, and j t must 
scdaagiy aia: se gio 
cordingly; plain- 
tiff only takes judgment quando 
against the execator or admin- 
istrator, or sign judgment and 
pray ptocess against the heirs 
or devisees. Piercey v Pier- 
cey, . 214 
See Susstrrorion—Jvurispic- 
Tron, Wi), 11, 18.—Evipence, 
19.—Parriss, 2, 3, 4. : 


TENANT. 
See Junispiction; 5. 


TENANT BY THE CUR. 
TESY 


See Huspanp AND Wire, 2. 


TENANT FOR LIFE. 

The increase of the stocks of 
horses, cattle, and so forth, be- 
long to the tenant for life; and so 
do also the crops left by the ten- 
ant as the fruits of his indus- 
try, and likewise at his death, 
the growing crops as emble- 
ments. Poindester v Black- 
burn, 286 

TIME. 

. Lapse of time constitutes no bar 
to the claim of the next of kin 
against an administrator, but 
only raises a presumption that 
satisfaction has been made, or 
the claim to it abandoned, Bird 
v Graham, 196 





3. It is too late for the next of kin’ 


to file a bill for an account a- 
gainst the administratorofan ~ 
intestate, after the lapse of rye ‘ 
six years from the death,of the 
intestate—-of forty-six years ~ 
from the coming of age of the © 
party entitled to the account— 
and of thirty-five years after the 
death of the surviving adminis. 
tratrix, by whom the account 
ought to have been rendered. 
Graham v Torrance, 
. These facts are in themselves 
sufficient to bar the relief 


independent of the other cir- | ¢ 


cumstances relied on. 
See Limitations, Stat, of, 


TRUST AND TRUSTEE, 
1. When a man conveys certain 


property in trust to pay a par- 


ticular debt, and the surplus af — 
ter such payment to be returned 
to him, and at the same time 
expresses his inteation by pi 
that three other creditors sh 
be paid out of this su 
he will give orders to thateffeet, 
as he has had a settlement with — 
such creditors, this is no defence 


to a bill filed against this trus-: — 


tee for an aceount by a 
trustee to whom the same prop- — 
erty was conveyed a day after- : 





210 —. 


ns, and 


INDEX. 


| Warde in tntist for thie payment 
094 olen creditors. Palmer v 


€2 


“Wis own judgment, or it 
would seem upon the judgment 
it eatialeal 


13 
rotect- 


Bu 


" 
¥ : 

” * 
; es 


other , similarly situa- 
ted, which he disposes ot in ac- 
quiescence of such judicial de- 

- termination—it being well un- 
~ derstood that he is not cognizant 
of error or surprise therein, or 
any unfairness in procuring it. 
bid 

4. The law never compels a trus- 
tee, who sells under his trust, 
to enter into any covenants in 
his deed, except a covenant a- 
inst his own incumbrances. 
fanis v Leach, 416 

5. But it is his duty to procure a 
title to be made before he 

can exact the purchase money, 


when at the sale he has declar-; 


ed that a good title should be 
made. Ibid 
6, An express trust is not, as was 
formerly held, achose in action, 


but, in equity, is: considered “ 





present interest, an esti 
suéh a trust is in a fem 
ersonal property, a 
ie the ween Taste 

wife vests in her husband im- 
mediate'y and absolutely, 


where the sone x Boba te 
property, an over e 
anntal rents, protite, &6. ‘Tbid © 
9. The court will not, howéver, 
of coultse divest the trustée of 
the ta nt ‘of the trust 

) property, and deliver posséssion 
to the cestui que trust. This 
must depend upon the intention 
of him, ty whom the trust was 
created, Ibid 
10. Where property is conveyed 
to a trustee, in trust for the sole 
and separate use of a woman 
then married, and she survives 
her husband and marries a se- 
cond time, the wife no longer 
holds the property to her sole 
and separate use, but her whole 
interest, if it be personal proper- 
ty, vests in her second husband. 
Ibid 

See Fravup, 2, 3, 4—Corpora- 

TIONS, 3. 


VENDOR AND VENDEE. 


1, Where an agreement in writin 
was made for the purchase of : 
tract of land, by which the ven- 
dee was to take ion of 
the land immediately, and the 








34 INDEX. | ee 
- vendor was, “ when thereto re-;2. It is yet doubtful in t | { 
uested,” to deliver him a deed| whether a vendor of land 
pr upon the receipt of} any, and, if any, what lien, 
which the vendee was to give inst the for the 
his three several promissory ase money. Crawley v Tis 
notes, payable atone, two and} ber 
three years thereafter; and the}3. Where a i 
vendee took possession of the} purchase of a tract of li 
land immediately, according to} pending for several mor 
the agreement, but the vendor| the plaintiff had sufficient’ op 
died without giving a deed, or| portunities of informing him 
receiving the notes for the pur- 
chase money, it was held, upon 
a bill subsequently filed by the 
vendee for a specific execution 
of the contract, that he should| - 
pay interest on the instalments 
of the purchase money, as if the 
notes been given in a rea-|See Speciric PERFORMANG 
sonable time after the date of} Jurispicrion, 9.—Frav 


oe 





the agreement. McKay v Mel-| Purcuassr—Execurors aN 
vin, * 


73| ApMinisTRaToRs, 9, 








